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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  

Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

Courtroom Clerk’s Session 

 
 

    

1. 9:00 AM CASE NUMBER:  MSC21-00118 
CASE NAME:  TINGLEY VS TANKERSLEY 
 *DEMURRER / MOTION TO STRIKE DEMURRER TO THIRD AMENDED COMPLAINT FILED BY JAY 
TANKERSLEY  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court is Defendant Jay Tankersley (“Defendant” or “Tankersley”)’s Demurrer. The Demurrer 

relates to Plaintiff Melissa Tingley (“Plaintiff” or “Tingley”)’s Third Amended Complaint (“TAC”) for (1) 

negligence, (2) negligent infliction of emotional distress, (3) assault (civil), (4) battery (civil), (5) 

intentional infliction of emotional distress, and (6) claim for punitive damages. Only the first cause of 

action for negligence is pled against Defendant. 

Defendant demurs pursuant to Code of Civil Procedure (“CCP”) § 430.10(e) on the grounds that the 

TAC fails to allege facts sufficient to support a finding of foreseeability required to impose a duty on 

Defendant Tankersley. 

The Court previously continued the hearing on this matter from April 28, 2022 at Plaintiff’s request, 

following a sur-reply which stated that Plaintiff had identified her assailant and wished to bring her 

into the case as a Defendant. Plaintiff argued in that sur-reply that “[t]he only way to know if there is 

information that can show a duty on the part of Defendant is if Ms. Garcia is deposed.” (Sur Reply at 

4:8-9.) The Court set a briefing schedule and continued the Demurrer to August 25, 2022. Plaintiff’s 
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July 15, 2022 Supplemental brief once again requests a continuance and describes unsuccessful 

attempts to personally serve Rosie Esperanza Garcia. Notably absent from this brief, however, is any 

argument of how the attached text messages support proposed amendments to the TAC that might 

support foreseeability. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Judicial Notice 

Defendant’s unopposed request for judicial notice is granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and with 
particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the plaintiff’s 
claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 
1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court 
“assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

The TAC alleges a single cause of action against Tankersley for negligence. Plaintiff alleges that she and 
a woman “Rosie” (last name unknown) were guests in Tankersley’s home when “Rosie” assaulted 
Plaintiff. 

“The threshold element of a cause of action for negligence is the existence of a duty to use due care 
toward an interest of another that enjoys legal protection against unintentional invasion.” (Paz v. State 
of California (2000) 22 Cal.4th 550, 559 (Paz).) Here, the alleged duty is between Tankersley, a 
homeowner, and Tingley, his guest. Whether Tankersley has a duty to Tingley “is a question of law to 
be resolved by the court.” (Artiglio v. Corning Inc. (1998) 18 Cal.4th 604, 614 [quoting Bily v. Arthur 
Young & Co. (1992) 3 Cal.4th 370, 397].) 

“In determining a duty’s existence and scope, our precedents call for consideration of several factors: ‘ 
“[T]he foreseeability of harm to the plaintiff, the degree of certainty that the plaintiff suffered injury, 
the closeness of the connection between the defendant’s conduct and the injury suffered, the moral 
blame attached to the defendant’s conduct, the policy of preventing future harm, the extent of the 
burden to the defendant and consequences to the community of imposing a duty to exercise care with 
resulting liability for breach, and the availability, cost, and prevalence of insurance for the risk 
involved.” ’ ” (Castaneda v. Olsher (2007) 41 Cal.4th 1205, 1213, quoting Rowland v. Christian (1968) 
69 Cal.2d 108, 113.) “Foreseeability and the extent of the burden to the defendant are ordinarily the 
crucial considerations, but in a given case one or more of the other Rowland factors may be 
determinative of the duty analysis.” (Castaneda, at p. 1213.) 

As a general matter, there is no duty to act to protect others from the conduct of third parties. 
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(Tarasoff v. Regents of University of California (1976) 17 Cal.3d 425, 435; see also Paz, supra, 22 Cal.4th 

at p.558; Williams v. State of California (1983) 34 Cal.3d 18, 23.) Courts have recognized exceptions to 

this rule, such as the “special relationship” doctrine. A special relationship may arise out of a statutory 

or contractual duty or out of “a voluntary assumption of a duty upon which a person reasonably 

relies.” (Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 1193, 1203.)  

While courts have found a special relationship in cases involving the relationship between, for 
example, a business proprietor and their patrons (see, e.g., Delgado v. Trax Bar & Grill (2005) 36 
Cal.4th 224, 235), Plaintiff has not alleged facts supporting the existence of any special relationship 
recognized by law that would trigger a legal duty on Defendant’s part to protect her. The TAC alleges 
that Plaintiff attended a “small gathering at [Defendant’s] residence.” (TAC at ¶ 7.) This fact does not 
warrant application of the special relationship doctrine.  

Plaintiff argues, without authority, that “[i]nvitees are usually social guests and friends, and they are 
owed the highest duty of care.” (Opp. at 6:7-9.) Plaintiff further argues, relying on Ann M., that there is 
a duty to take affirmative action to control the wrongful acts of a third party “when there is a special 
relationship involved, e.g., homeowner/invitee, as long as the third party’s ‘conduct can be reasonably 
anticipated.’” (Id. at 6:21-26 [citing Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 667].) 
Plaintiff’s reliance on Ann M. is inapt. Ann M. involved the “well established” “duty [of a proprietor] to 
take reasonable steps to secure common areas against foreseeable criminal acts of third parties that 
are likely to occur in the absence of such precautionary measures.” (Id. at p. 674.) In contrast, this case 
involves a homeowner and his social guests. As a consequence, it is far more like Melton v. Boustred 
(2010) 183 Cal.App.4th 521 (relied upon by Defendant). 

The defendant in Melton posted an open invitation on his social networking site for a party at his 
residence featuring live music and alcoholic beverages. (Id. at p. 527.) Upon arriving at the party, the 
plaintiffs were attacked, beaten, and stabbed by a group of unknown individuals. (Ibid.) The Melton 
court concluded a heightened degree of foreseeability was required to impose a measure to screen 
party attendees who might commit criminal assaults as a legal duty on the defendant. (Id. at pp. 540–
541, citing Castaneda, supra, 41 Cal.4th at p. 1217 [“‘proposed screening’” of housing applicants' 
criminal records was not “‘likely to be especially effective’” in identifying gang affiliation].) 

Here, the TAC does not allege facts that would support the conclusion that it was reasonably 
foreseeable that “Rosie” would attack Plaintiff at Defendant’s social gathering. Plaintiff has not alleged 
that Defendant was aware that “Rosie” presented a risk of harm to his guests. All the TAC alleges is 
that “Rosie” (last name unknown), was an individual Defendant had recently met on a dating website. 
(TAC at ¶ 7.) Aside from Plaintiff’s allegation that Defendant was aware of “developing tension” 
between herself and “Rosie” (id. at ¶ 8.), there are no allegations that Defendant had any knowledge 
of prior violent acts or propensity for violence on the part of “Rosie.”  

The Court concludes that it was not foreseeable that “Rosie” would “punch and kick Plaintiff, drag her 
around the downstairs area of the house, including but not limited to hitting Plaintiff’s head on 
countertops and cabinets.” (TAC at ¶ 10.) Plaintiff’s allegation that Defendant “had reason to 
anticipate and foresee that Plaintiff would suffer harm” (id. at ¶ 15) is wholly conclusory. There are no 
facts alleged in support of this claim. 
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Plaintiff fails to allege facts sufficient to state a cause of action for negligence.  

The Demurrer is sustained, without leave to amend. 

 
   

    

2. 9:00 AM CASE NUMBER:  MSC17-01645 
CASE NAME:  KRABER VS. PEYVAN 
 *FURTHER CASE MANAGEMENT CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
Parties are ordered to appear. 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC17-01645 
CASE NAME:  KRABER VS. PEYVAN 
 MOTION FOR SUMMARY  JUDGMENT FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT RE CROSS-
COMPLAINTS  
FILED BY:  
*TENTATIVE RULING:* 
 

Before the Court is a motion for summary judgment or, in the alternative, summary 
adjudication, filed by East Bay Municipal Utility District (“District”), with respect to five separate cross-
complainants: (1) the cross-complaint filed 10/13/20 by Richard and Marjorie Kraber (“Krabers”), (2) 
the Second Amended Cross-Complaint filed 7/7/20 by H. Max and Renee Peyvan (“Peyvans”), (3) the 
Second Amended Cross-Complaint filed 8/11/20 filed by Ali Hassan and others (“Hassan”), (4) the 
First Amended Cross-Complaint filed 8/4/20 filed by Inga Stiles, (“Stiles”) and (5) the Second 
Amended Cross-Complaint filed 12/4/20 filed by Massoud Fanaieyan (“Fanaieyan”). (The Krabers, 
Peyvans, Hassan, Stiles and Fanaieyan are collectively referred to herein as “cross-complainants.”)  

The motion is denied on procedural and substantive grounds. Procedurally, this motion is 
improper because it tackles multiple pleadings. Substantively, with respect to most of the items listed 
for summary adjudication, District has failed to meet its initial burden to demonstrate entitlement to 
judgment as a matter of law. With respect to issues 1, 27, 30, 36, 39, 57, 65, 71, cross-complainants 
have shown the existence of triable issues. Specifically, whether the landslide qualifies as continuing 
(Fact No. 1), and whether the leak could have existed in 2017 such that it was a contributing cause of 
the landslide underlying this action (Facts 8-9.)  

Background 

This case stems from landslide property damage. The Krabers filed an initial complaint on 
August 23, 2017, alleging that in or around the winter of 2016-2017, in the midst of rain and storms, a 
gradual then massive landslide caused damage to their property. Their complaint stated the Krabers 
hired geotechnical experts and soil engineers to diagnose the source of the problem and were told 
that their neighbors were responsible since the Kraber property relies on lateral support from its 
adjoining properties. As such, the complaint for nuisance, trespass, negligence, and injunctive relief 
was filed against various neighbors, including the Planks (“Planks,” who later sold to Hassan), the 
Peyvans, Stiles, and Fanaieyan. The Krabers did not name the District at that time.  
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After suit was filed, the neighbors all hired various experts who studied the scope and causes 
of the landslide. (See Declaration of Steven Sheriff Abern, attached as Ex. A to Index of Evidence in 
Support of Opposition, at ¶3.) An “acoustic leak survey report” was created on December 9, 2019. 
(See Declaration of James Ulrick, attached as Ex. G to Index of Evidence in Support of Opposition, at 
Ex. 2.) When disclosure of the acoustic leak survey led to the neighbors’ discovery of a lateral leak in 
December 2019, they all submitted claims to the District within six months. (See Declaration of Steven 
Sheriff Abern, attached as Ex. A to Index of Evidence in Support of Opposition, at ¶5.) Within six 
months of each neighbor filing a claim, the neighbors cross-complained against the District. (Id. at 
¶¶5-8.)  

Demurrers to the cross-complaints were all overruled by Judge Austin in November 2020. The 
District sought a writ of mandate from the First District Court of Appeals, which was denied.  

The District now moves for summary judgment or, in the alternative, summary adjudication, 
as to each cause of action in each cross-complaint (79 issues for adjudication). The bases for the 
District’s challenges fall into three categories: (1) lack of causation, (2) lack of timely government 
claim, and (3) running of the statute of limitations.  

Each issue in the motion relies on nine material facts, each incorporated into all 79 issues for 
adjudication: 

1. The landslide that is the subject of this action occurred during the winter of 2016-2017, 
more specifically in February 2017. 

2. The Krabers’ original complaint was filed on August 23, 2017, and it was served on the 
neighbor defendants between September and October 2017. 

3. Cross-complaints against the Krabers were filed by the Planks on October 13, 2017, by 
Stiles on November 1, 2017, by the Peyvans on December 1, 2017, and by Fanaieyan on 
July 24, 2018. 

4. The Planks sold their property to Hassan and assigned their affirmative interests to 
Hassan, who now stands in their place. 

5. Claims were submitted to the District by the Krabers on April 21, 2020, by the Peyvans 
on April 27, 2020, by Hassan on April 3, 2020, by Stiles on April 27, 2020, and by 
Fanaieyan on May 26, 2020. 

6. Cross-complaints against the District were filed by the Krabers on October 13, 2020, the 
Peyvans on July 7, 2020, the Hassan parties on August 11, 2020, Stiles on August 4, 
2020, and Fanaieyan on July 8, 2020. 

7. The District did not submit a utility locate request to USA North 811 for any work on 
Chapel Drive, Lafayette between September 3, 2015 and May 4, 2021. 

8. The District does not have any records of a leak, and there is no evidence of the 
existence of any leak, in either the water main or service laterals under Chapel Drive 
from January 2010 to April 2021. 

9. A minor leak in a house service lateral serving 29 Chapel Drive was found and repaired 
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in May of 2021. There is no evidence that the leak existed in 2017. 

In support of these facts, the District presents Krabers’ Second Amended Complaint, the 
cross-complaints at issue here (Exhibits 3, 5, 6, 7, and 9 to District’s Index of Evidence in Support of 
Motion), previous versions of some of those cross-complaints (Exhibits 2, 4, and 8), as well as the 
government code claims presented to the District (Exhibits 10-14), weather data (Exhibit 17), and the 
docket in this case (Exhibit 18). District also presents a declaration by Richard Paniagua, an employee 
of the District, who states the District has no records or evidence of any leak in either the water main 
or service laterals under Chapel Drive from January 2010 to April 2021 (Exhibit 16), and a declaration 
from Theodore P. Bayham, a consulting engineer who opines that the 2017 landslide event was not 
caused by the lateral leak identified in May 2021 (Exhibit 15). 

Cross-Complainants jointly oppose the motion, only disputing the first, eighth, and ninth facts 
asserted by the District. (See Cross-Complainants’ Joint Opposition to Separate Statement.) They 
argue the discovery rule delayed accrual of their causes of action, citing the December 2019 acoustic 
leak survey, so any questions regarding reasonableness of discovery should be resolved by a jury. 
They further argue that the harm was continuing so none of the causes of action accrued at the time 
of the 2017 landslide.  

On reply, argues that (1) the pleadings, on their face, disclose the cross-complainants cannot 
rely on the discovery rule to delay accrual because “[t]hey have not alleged any diligent investigation” 
(Reply, 5:19), (2) the discovery rule does not apply to equitable indemnity claims, and (3) that a 
“statement limiting damages […] must be in” this ruling if the opposition’s continuing harm argument 
is accepted. The District objects to much of the evidence submitted with the Opposition papers, 
including certain references to the December 2019 acoustic report.  

Evidentiary Objections 

The objections by cross-complainants to the District’s evidence are not in compliance with the 
California Rules of Court, Rule 3.1354(b). Nevertheless, the objections are not material to the 
disposition of this motion. As such, the Court declines to rule on them. (See Code Civ. Proc., § 437c 
(q).) 

The objections by the District to cross-complainants’ evidence are ruled on as follows: 
Objections 1-6, 13-17, and 37 are sustained. Objections 7-12, 18-36, and 38-56 are overruled. 

Standard 

The court properly grants summary judgment if the record establishes no triable issue as to 
any material fact and the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc., § 
437c, subd. (c).) "[T]he party moving for summary judgment bears an initial burden of production to 
make a prima facie showing of the nonexistence of any triable issue of material fact; if he carries his 
burden of production, he causes a shift, and the opposing party is then subjected to a burden of 
production of his own to make a prima facie showing of the existence of a triable issue of material 
fact. . . . A prima facie showing is one that is sufficient to support the position of the party in 
question." (Aguilar v. Atlantic Richfield (2001) 25 Cal.4th 826, 850-851, fns. omitted.) Although the 
burden of production shifts, the moving party always bears the burden of persuasion. (Id. at 850.)  
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Courts apply a three-step analysis. (Bono v. Clark (2002) 103 Cal.App.4th 1409, 1431-1432.) 
After identifying the issues framed by the pleadings, we determine whether the moving party has 
established facts justifying judgment in its favor. If the moving party has carried its initial burden, we 
then decide whether the opposing party has demonstrated the existence of a triable, material fact 
issue. (Id. at 1432.) We strictly construe the moving party's evidence and liberally construe the 
opposing party's evidence (Gafcon Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1402) 
without weighing the evidence or conflicting inferences. (Aguilar, supra, 25 Cal.4th at p. 856; Code 
Civ. Proc., § 437c, subd. (c); Woodridge Escondido Property Owners Ass'n. v. Nielsen (2005) 130 
Cal.App.4th 559, 567-568.) 

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can be granted 
"if it completely disposes of a cause of action, an affirmative defense, a claim for damages, or an issue 
of duty." (Code Civ. Proc., § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 
243, 251.) A motion for summary adjudication may be made by itself or as an alternative to a motion 
for summary judgment and shall proceed in all procedural respects as a motion for summary 
judgment. (Code Civ. Proc., § 437c (f)(2).) 

Discussion 

A. Procedural Grounds for Denial 

The District here challenges five separate pleadings, leading to numerous (79) issues to be 
adjudicated. This compels denial on procedural grounds.  

“A party may move for summary judgment in an action or proceeding if it is contended that 
the action has no merit or that there is no defense to the action or proceeding, or “a party may move 
for summary adjudication as to one or more causes of action within an action.” (Code Civ. Proc., § 
437c, subds. (a)(1) & (f)(1), emphasis added.) These references to “an action” in the summary 
judgment statute are singular references. The word "action" is defined as "an ordinary proceeding in 
a court of justice by which one party prosecutes another […]." (Code Civ. Proc., § 22, emphasis 
added.) No authority, of which this Court is aware, permits a party to challenge five separate cross-
complaints (aka actions) via one motion. 

Further, the motion here does not necessarily seek “summary adjudication in the 
alternative,” as permitted by section 437c. Code of Civil Procedure section 437c(f)(2) provides, in 
relevant part, “[a] motion for summary adjudication may be made by itself or as an alternative to a 
motion for summary judgment and shall proceed in all procedural respects as a motion for summary 
judgment.” (Emphasis added.) Here, while the motion purports to be made in the alternative, it 
requests both summary adjudication and summary judgment as to separate pleadings since, at least 
according to District, some of the cross-complaints only assert an equitable indemnity cause of action. 
(See Memorandum of Points and Authorities, 10:20-25.) Because the motion could, per District’s 
argument, completely resolve the equitable indemnity causes of action, putting to rest the cross-
complaints by Kraber and Fanaieyan, summary judgment should be granted against those parties, but 
such would amount only to summary adjudication as to the other parties. 

The motion is five motions improperly combined into one. Since the Opposition documents 
ignore this procedural issue and cross-complainants have jointly opposed the motion, the Court also 
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discusses the merits below. 

B. The Issues Framed by the Pleadings 

District correctly argues that each of the challenged cross-complaints preliminarily reflect 
potential lateness on their face. This is because both the timelines related to (1) statutes of limitation 
and (2) filing Government Code claims for property damage, begin to run from the time of accrual of 
the causes of action. In such circumstances, as District points out, “[a] plaintiff whose complaint 
shows on its face that his claim would be barred without the benefit of the discovery rule must 
specifically plead facts to show (1) the time and manner of discovery and (2) the inability to have 
made earlier discovery despite reasonable diligence.” (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 
Cal.4th 797, 808.) 

However, the pleadings at issue here reflect allegations concerning late discovery despite 
cross-complainants’ diligence. The Hassan Second Amended Cross-Complaint (Exhibit 6 to District’s 
Index of Evidence) states the following in paragraphs 12-15: 

After several investigations of the Landslide area and observation of the continued 
erosion of the soils, an apparent "spring" was observed several feet underground at 
the intersection of the property lines of 21 Chapel Dr., 25 Chapel Dr., and the 
Wilderness Property. Based on these investigations the present theory of failure is 
that the "spring" at this location was the epicenter of the Landslide which caused the 
damage to the surrounding properties. After several experts noticed that the "spring" 
continued to flow even in the dry season, the parties agreed that testing was 
necessary.  

In October 2019 the property owners had isotope radio testing performed along a 
portion of the Landslide where the "spring" was observed. The results of the testing 
were thereafter provided to counsel for the owners of 17 Chapel Dr., 21 Chapel Dr., 
25 Chapel Dr., and the Wilderness Property in March 2020. A copy of the test results 
is attached hereto as Exhibit A. The testing found that 30% of the water present in the 
"spring" is potable water which matches the isotopes of water treated by East Bay 
MUD.  

Additionally, in December 2019, while performing a leak investigation, we were 
informed that there were several markings along Chapel Drive indicating several 
areas where repairs have been made to the water transmission lines by East Bay 
MUD. It appears there were two repairs performed along Chapel Drive during the first 
week of December 2019. 

The "spring" was determined to be emanating from a leak in the East Bay MUD 
potable water transmission line which runs along Chapel Dr. This was determined by 
testing the water at this location which determined that 30% of the water present in 
the "spring" is potable water which matches the isotopes of water treated by East 
Bay MUD. 

The Krabers’ “cross-complaint” states similar allegations in paragraphs 9-10 (Exhibit 7), the 
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Peyvans’ Second Amended Cross-Complaint (Exhibit 4) states them in paragraphs 22-26, Stiles states 
them her First Amended Cross-Complaint (Exhibit 3) at paragraphs 47-51, and the Fanaieyan Second 
Amended Cross-Complaint states them in “Attachment 6” to the judicial council form complaint 
(Exhibit 9).  

Generally, the diligence issue as it relates to the discovery rule and accrual of a cause of 
action is an issue for the trier of fact. (See Opposition Memorandum of Points and Authorities, 14:19-
21.) The District’s moving papers ignore the allegations of diligence, instead asserting that the identity 
of a defendant is not necessary for a cause of action to accrue as a matter of law.  

The District urges the Court to adopt the reasoning of Lyles v. State of California (2007) 153 
Cal.App.4th 281, 285-286. The Lyles court distinguished Leaf v. City of San Mateo (1980) 104 
Cal.App.3d 398 based on diligence: “Where the Leaf plaintiffs were diligent in their attempts to 
ascertain the cause of their subsidence, including hiring experts and promptly pursuing claims against 
the only identified wrongdoers, plaintiffs in this case were not. They did nothing to ascertain the 
cause of their storm damage.” (Id. at 289.)  

Here, like plaintiffs in Leaf, cross-complainants consulted with professional engineers as to 
the source of their injury, and they were entitled to rely upon that advice. (See Leaf, supra, at 408-
409.) The District acknowledges the diligence allegations only on reply, citing the expert letter 
attached to Hassan’s Second Amended Cross-Complaint, which noted a water sample in 2018 
included 35% tap water, and a water sample from 2019 30% tap water. The District criticizes the 
strength of the conclusions based on the evidence, but a Court does not weigh the evidence on a 
motion for summary judgment. 

The District’s motion here fails to demonstrate cross-complainants’ lack of diligence. No 
written discovery or deposition transcripts have been presented to shift the burden on summary 
judgment on the issue of diligence. District instead argues the discovery rule does not delay accrual 
based simply on the pleadings, but as mentioned above, the challenged pleadings do allege diligence.  

Even if the motion could be granted solely based on the pleadings at issue, the Court would 
likely allow leave to amend. (See, e.g., Kirby v. Albert D. Seeno Construction Co. (1992) 11 Cal.App.4th 
1059, 1067 [summary judgment motion based on ambiguous allegations in complaint did not show 
the action was certainly barred, only that it might be, and trial court should have granted leave to 
amend in order to plead delayed discovery].)  

C. Cross-Complainants Demonstrate Existence of Triable Issues of Material Fact 

Given the above discussion concerning the issues as framed by the pleadings, many of the 
items listed for summary adjudication must be resolved in favor of cross-complainants. Still, assuming 
the burden has shifted for the equitable indemnity causes of action (issues 1, 27, 30, 36, 39, 57, 65, 
71), cross-complainants provide evidence to raise triable issues with respect to fact numbers one, 
eight, and nine, and as one court has stated: 

[A] cut-and-paste approach to the preparation of a separate statement has its 
dangers for a moving party asserting multiple defenses “‘because the separate 
statement effectively concedes the materiality of whatever facts are included. Thus, if 
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a triable issue is raised as to any of the facts in [such a] separate statement, the 
motion must be denied!’ [Citation.] […] Also, as seen below, relying on the same 
assertions of fact for all of the defenses risks the exclusion of a fact material only to a 
particular defense. 

(Salazar v. Thomas (2015) 236 Cal.App.4th 467, 475, fn. 6, citing Nazir v. United Airlines, Inc. 
(2009) 178 Cal.App.4th 243, 252 [criticizing the inclusion in the separate statement of nonmaterial 
facts for background, foundational, information or other purposes].)  

While the District points out that equitable indemnity claims are not subject to the delayed 
accrual issues based on the provisions of Government Code section 901, and this may be correct (the 
opposition essentially ignores this point), District has nonetheless conceded materiality of all nine 
factual issues asserted since all facts are incorporated into each item for summary adjudication. (See 
Notice of Motion.) Because cross-complainants successfully produce evidence in opposition to those 
facts, summary adjudication cannot be granted.  
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4. 9:00 AM CASE NUMBER:  C22-00584 
CASE NAME:  DUBY VS. BRADLEY 
 MOTION TO STRIKE    
FILED BY: LEWIS, BRADLEY 
*TENTATIVE RULING:* 
 

Before the Court is a motion by defendant Bradley Lewis to strike allegations of exemplary, punitive 

and triple damages from the First Amended Complaint ("FAC") of Plaintiffs William Duby and Rachelle 

Duby. For the reasons set forth, the motion is denied. 

Factual Background 

Plaintiffs allege they have been tenants of defendant Bradley Lewis since 2011 under a lease for a 

single-family residence located in Orinda. Plaintiffs allege that from the time they moved into the 

premises, the property had issues with mold. (FAC ¶ 7.) They allege Lewis informed them of the mold, 

but that Plaintiffs attempted to address the mold with bleach and cleaning. (FAC ¶ 7-10.)  

They allege that after the COVID-19 pandemic began, the Plaintiffs suffered income loss and began to 

fall behind in their rent payments in May 2020 (or in late 2020). (FAC ¶¶ 18, 19.d.) They allege Lewis 

"used" Plaintiffs' delinquent rent to demand that they vacate the premises between May 2020 and 

March 2021, but later demanded they vacate the premises because he wanted to sell the house 

because he could not afford the mortgage, property taxes and insurance payments, though he never 

formally listed the house for sale suggesting the possibility this stated reason was pretextual. (FAC ¶¶ 

16, 19.b., 19.c., 19.m., 19.n., 20, 22, 24, 27)  

Plaintiffs allege that they were not required to pay rent (or all of the past due rent) because of tenant 

protections in effect as a result of the COVID-19 pandemic, including the tenant protections of Contra 

Costa County Ordinance No. 2021-20 ("Ord. 2021-20"). (FAC ¶¶ 16-18, 19.l., 23, 28, 40, 51, 75, 77-78.) 

Plaintiffs state they did not provide Lewis with a notice of COVID-19 hardship and declaration because 

they allege they believed it would be "futile." (FAC ¶ 40.)  

They do not allege that any notice of termination or formal evictions steps were taken by Lewis to 

evict them until March 2022. (FAC ¶¶ 32-34.) They allege, however, that Lewis harassed them and 

retaliated against them for exercising their rights under the COVID-19 tenant protections of Ord. 

2021-20 and other federal and state laws. They allege Lewis interfered with their quiet enjoyment of 

the property, harassed them and retaliated against them, and trespassed on the premises, alleging 

facts regarding his repeated intrusions at the property for non-emergency reasons and without prior 

notice or consent, and his repeated harassing communications pressuring them to vacate the 

property from May 2020 through March 2022, when the eviction action was filed on Lewis's behalf. 

(FAC ¶¶ 14, 16-19, 28, 29, 31, 48, 51, 59, 60, 75-78, 85, 86, 96-99.) 
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General Standards Governing Motions to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of a 

pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) and (b).) 

Like a demurrer, the grounds for a motion to strike must appear on the face of the pleading or be 

based on a matter subject to judicial notice under Evidence Code sections 452 and 453. (Code Civ. 

Proc. § 437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal sufficiency of the 

complaint's allegations, which are assumed to be true." (Blakemore v. Superior Court (2005) 129 

Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255].) 

The Court is required to interpret the allegations of the FAC "liberally . . . with a view to substantial 

justice between the parties" and does not "read the allegations in isolation." (Code Civ. Proc. § 452; 

Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) It is in the Court's discretion under Code 

of Civil Procedure § 436 whether to strike portions of the complaint. (Code Civ. Proc. § 436; Clements 

v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242; Colden v. Broadway State Bank (1936) 11 Cal.App.2d 

428, 429.) 

Plaintiffs' Request for Judicial Notice 

In support of their opposition to the motion, Plaintiffs request that the Court take judicial notice of an 

order issued by Commissioner Dashman in Department 57 of this Court in a related unlawful detainer 

lawsuit filed by Lewis's property agent, Kriss Miranda, and Lewis, Case No. MS22-0129. The Court 

takes judicial notice of the fact the order was issued by the Court pursuant to Evidence Code section 

452(d), but not the truth of the Court's findings. (Sosinsky v. Grant (1992) 6 Cal. App. 4th 1548, 1563-

1569.) 

Analysis 

A. Motion to Strike Punitive Damages 

Under Civil Code section 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ, Code § 3294(a).) Fraud is defined as "an intentional 

misrepresentation, deceit, or concealment of a material fact known to the defendant with the 

intention on the part of the defendant of thereby depriving a person of property or legal rights or 

otherwise causing injury." (Civ. Code § 3294(c)(3).) "Oppression" is defined as "despicable conduct 

that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights." 

(Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the defendant to cause injury to 

the plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 

disregard of the rights or safety of others." (Civ. Code § 3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement that conduct be "despicable" to 

support an award of punitive damages based on malice or oppression. (See Lackner v. North (2006) 

135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 5780.) The California Supreme Court 

explained: 
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[T]he statute's reference to "despicable" conduct seems to represent 

a new substantive limitation on punitive damage awards. Used in its 

ordinary sense, the adjective "despicable" is a powerful term that 

refers to circumstances that are "base," "vile," or "contemptible." (4 

Oxford English Dict. (2d ed. 1989) p. 529.) As amended to include this 

word, the statute plainly indicates that absent an intent to injure the 

plaintiff, "malice" requires more than a "willful and conscious" 

disregard of the plaintiffs' interests. The additional component of 

"despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) (See also Lackner v. North, supra, 

135 Cal.App.4th at 1210 ["The adjective 'despicable' connotes conduct that is '…so vile, base, 

contemptible, miserable, wretched or loathsome that it would be looked down upon and despised by 

ordinary decent people.' [Citations, internal quotations omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort alone is not enough to 

support a claim for punitive damages: "Not only must there be circumstances of oppression, fraud or 

malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. Superior Court 

(1984) 157 Cal.App.3d 159, 166 [citing G. D. Searle & Co. v. Superior Court (1975) 49 Cal.App.3d 22, 

29].) Conclusory allegations parroting the language of the statute are not enough for a punitive 

damages claim to survive a motion to strike. (Blegen v. Superior Court (1981) 125 Cal.App.3d 959, 963 

["Pleading in the language of the statute is acceptable provided that sufficient facts are pleaded to 

support the allegations. [Citation omitted; emphasis added.] The terms themselves are conclusory, 

however," granting peremptory writ of mandate as facts sufficiently pleaded conscious disregard of 

plaintiff's safety to support punitive damages claim].) (See also Smith v. Superior Court (1992) 10 

Cal.App.4th 1033, 1041-1042 [holding conclusory allegations of complaint devoid of supporting facts 

did not support claim for punitive damages against attorney].) 

Punitive damages are available in a tenant's action against a landlord on tort claims arising out of a 

landlord's interference with the tenant's peaceful possession of the property, including claims for 

trespass, retatiatory eviction, and intentional infliction of emotional distress. (Spinks v. Equity 

Residential Briarwood Apartments (2009) 171 Cal.App.4th 1004, 1055.) Fairly construed and accepting 

the FAC's allegations as true, Plaintiffs have not merely made conclusory allegations repeating the 

language of the punitive damages statute, nor do the facts allege that Lewis's conduct was mistaken, 

accidental, or merely negligent. They have alleged a series of facts regarding Lewis's intentional 

conduct designed to harass and retaliate against them, showing a conscious disregard of Plaintiffs' 

rights, and a willful and conscious disregard of the rights and safety of Plaintiffs sufficient to rise to 

the level of despicable conduct that would be "looked down upon and despised by ordinary people." 

(Lackner v. North, supra, 135 Cal.App.4th at 1209.) 

The facts alleged in the FAC that support the demand for punitive damages include that Defendant, 
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with knowledge of Mrs. Duby's adverse health condition which had been exacerbated by the 

pandemic, repeatedly showed up at the residence, without prior notice or consent, to demand rent 

payments and demand that Plaintiffs vacate the premises and provide specific dates for their 

departure, even during a period when the entire family was suffering from COVID-19. (FAC ¶¶ 14, 16, 

19, 28, 29, 31, 51, 59-61, 84-86.) Defendant repeatedly communicated in phone calls and text 

messages demands for rent or that Plaintiffs vacate the property, either based on the rent 

delinquencies or because Lewis purportedly wanted to sell the house, over a period of almost two 

years. (FAC ¶¶ ¶¶ 14, 16, 19, 28, 29, 31.) The allegations regarding Lewis's alleged harassment, 

retaliation, and other conduct through demands, phone calls, texts, and other communications aimed 

at making Plaintiffs vacate the property, taken as true for purposes of this motion, are particularly 

egregious in the context of the global COVID-19 pandemic, the loss of income faced by Plaintiffs of 

which Lewis was apparently aware, the health issues Plaintiffs were suffering that were known to 

Lewis, and the concurrent housing affordability challenges recognized in Ord. 2021-20. (Ord. 2021 

Sections 1.V and 1.W.) 

Plaintiffs' allege that Defendant knew about serious mold issues at the property which he refused to 

address or repair that impacted the habitability of the premises throughout their tenancy; they allege 

Defendant was fully aware of the dangerous condition of the property as he threatened to use his 

connections with government agencies through his construction work to have the property "red 

tagged" or condemned to force them to leave in or about August 2021. (FAC ¶¶ 6-10, 22, 24, 90-93.) 

Plaintiffs allege that though Defendant was informed of their loss of income due to the pandemic, and 

though the Dubys suggested to Defendant that they apply for the government assistance to help 

make up the missed rent, Defendant refused to cooperate with them to obtain the government 

assistance, while nevertheless demanding rent payments and while also demanding that they vacate 

for Lewis's own purposes apparently unrelated to payment of rent. (FAC ¶¶ 19.d., 40, 75-78.) As 

Lewis was pursuing formal eviction proceedings beginning in March 2022, Lewis and the Dubys 

applied for tenant rental assistance, which the government approved. (FAC ¶¶ 34-38, 43 and Exhs. 3 

and 4.)  

In the Court's discretion, the motion to strike the punitive damages allegations of the FAC is denied. 

B. Motion to Strike Triple Damages 

Plaintiffs seek triple damages based on the landlord's alleged violation of Contra Costa County Ord. 

No. 2021-20. The FAC alleges that Lewis "embarked on a pattern of harassment" designed to force 

them to vacate the property. (FAC ¶ 19.) Though they make many allegations regarding the COVID-19 

tenant protections related to the nonpayment or reduced payment of rent, the FAC also includes a 

number of factual allegations that during the period between May 2020 and September 2021, Lewis 

was harassing and making demands on Plaintiffs in an attempt to force them to vacate the property 

because he wanted to sell the house for his own financial or other reasons, though there are also 

allegations that suggest the proffered desire to sell was not true. (See FAC ¶¶ 19.b.-e., 19.g.-n., 20, 

22, 24, 27.)  

The Contra Costa ordinance prohibits a landlord from terminating a residential tenancy based on a 
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"no fault cause for eviction," which "means any eviction for which the notice of termination of 

tenancy is not based on an alleged fault of the tenant," such as the property owner desiring to sell the 

property. (Ord. No. 2021-20 Sections 3(a) and 2(c).) The remedies provision in turn provides that a 

landlord may be subject to an award of three times actual damages "[i]f a landlord attempts to 

recover possession . . . of residential real property . . . in violation of this ordinance, retaliates against 

a tenant for exercise of any rights under this ordinance, or attempts to prevent a tenant from 

acquiring rights under this ordinance," such as by the tenant resisting an attempt to terminate a 

residential tenancy for a "no fault cause for eviction." (Ord. No. 2021-20 Section 6(b).) The provision 

of the ordinance cited by Defendant, Section 1.T, relating to delivering a declaration of financial 

hardship applies to commercial tenants. (See also Ord. No. 2021-20 Section 4.) Financial hardship 

claims resulting from the pandemic in relation to residential tenants are covered by the COVID-19 

Tenant Relief Act of 2020, Civil Code section 1179 et seq. and related statutes. (See Ord. No. 2021-20 

Sections 1.R. and 1.S.) 

In the Court's discretion, the motion to strike the triple damages allegations of the FAC is also denied. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  MSC18-01894 
CASE NAME:  FRESH SOURCE VS DAGEN, ET AL. 
 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT  
FILED BY: DAGEN, SHAWN 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Shawn Dagen, HS&R Sales and Marketing, LLC, and HS&R Fresh, LLC’s 

Motion for Summary Judgment, or in the alternative, Summary Adjudication (“Motion”). The Motion 

relates to the Second Amended Complaint (“SEC”) filed by Plaintiff Fresh Source Produce, LLC. The 

SEC alleges nine causes of action: (1) interference with contract, (2) interference with prospective 

advantage, (3) conversion, (4) statutory theft, (5) unfair competition in violation of business and 

professions code section 17200 (“UCL”), (6) unfair competition in violation of common law, (7) 

misappropriation of trade secret, (8) breach of fiduciary duty, and (9) breach of oral contract.  

For the following reasons, the Motion is continued to allow time for corrected briefing of this 

matter.  

Analysis 

Defendants filed their Motion on June 10, 2022 which includes a notice of motion, memorandum or 

points and authorities, request for judicial notice, separate statement of undisputed facts, and three 

declarations in support.  

Plaintiff filed their opposition on August 11, 2022. The papers include the memorandum of points and 

authorities, objections to evidence, lodgments of evidence, and the response to the separate 

statement of undisputed facts. Plaintiff’s memorandum and response to the separate statement, 
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however, are defective and do not comply with the rules of court and code of civil procedure, making 

it near impossible for the Court to review their opposition.  

Separate Statement 

“Separate statements are required not to satisfy a sadistic urge to torment lawyers, but rather to 

afford due process to opposing parties and to permit trial courts to expeditiously review complex 

motions for [summary adjudication] and summary judgment to determine quickly and efficiently 

whether material facts are disputed.” (United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 

335.) “The separate statement ‘provides a convenient and expeditious vehicle permitting the trial 

court to hone in on the truly disputed facts.’” (Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 

243, 252 (quoting Collins v. Hertz Corp. (2006) 144 Cal.App.4th 64, 74.)  

A party opposing a motion for summary judgment must include a document titled: “[Opposing 

party’s] separate statement in opposition to [moving party’s] motion for summary judgment or 

summary adjudication or both.” (Cal. R. Ct. 3.1350 (e)(2).) “The Separate Statement in Opposition to 

Motion must be in the two-column format specified in (h).” (Cal. R. Ct. 3.1350 (f) emphasis added). 

Subsection (h) even provides a convenient example of how it should look: 

 

“On the right side of the page, directly opposite the recitation of the moving party’s statement of 

material facts and supporting evidence, the response must unequivocally state whether that fact is 

‘disputed’ or ‘undisputed.’ An opposing party who contends that a fact is disputed must state, on the 

right side of the page directly opposite the fact in dispute, the nature of the dispute and describe the 

evidence that supports the position that the fact is controverted.” (Cal. R. Ct. 3.1350 (f)(2).)  

In opposing a motion for summary judgment/adjudication, the opposing party shall include a 

separate statement that sets forth “plainly and concisely” any other material facts the opposing party 

contends are disputed. (CCP 437c (b)(3); Cal. R. Ct. 3.1350 (f)(3).) The party’s separate statement 

should include “only material facts and not any facts that are not pertinent to the disposition of the 

motion.” (Cal. R. Ct. 3.1350 (f)(3).) Material facts “are facts that relate to the cause of action, claim for 

damages, issue of duty, or affirmative defense that is the subject of the motion and the could make a 

difference in the disposition of the motion.” (Cal. R. Ct. 3.1350(a)(2).)   

Plaintiff’s separate statement meets none of the above requirements. To begin with, despite there 
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being an actual picture in the California Rules of Court showing the two-column format that is 

required, Plaintiff’s separate statement fails to be so formatted. As the California Rules of Court 

states, the opposing separate statement “must be in the two-column format specified in (h).” This is 

not a discretionary suggestion. It is a requirement. 

More importantly, Plaintiff appears to believe that if a material fact is presented by the Defense, that 

it must ‘dispute’ that fact, even if there is no basis for such a position. Defendant presents 15 

undisputed material facts and Plaintiff claims to ‘dispute’ each and every one. Including, amazingly, 

those facts which it admitted, under penalty of perjury, during discovery in response to requests for 

admission. For example, Defendant’s undisputed fact number 3 is that Defendant Shawn Dagen did 

not have a written contract with Fresh Source, LLC. The evidence in support is Plaintiff’s verified 

Responses to Requests for Admissions, Set One, wherein the first RFA asks Plaintiff to admit that it 

does not have a written contract of employment with Defendant Dagen. Plaintiff admits this fact.  

How then is it that Plaintiff now disputes this fact? Apparently by citing to irrelevant cases and 

irrelevant deposition testimony and declarations. (See Response to undisputed fact no. 3.) Such 

citations are not “evidence that supports the position that the fact is controverted.” (Cal. R. Ct. 3.1350 

(f)(2).) In order for a fact to be disputed, or controverted, it must be refuted or invalidated or 

contradicted or negated in some factual way. For the above, showing that there was an actual written 

contract would show that there is a dispute. Citing to a case that says that a high-level employee has a 

fiduciary duty to a company has nothing at all to do with the fact that Mr. Dagen did not have a 

written contract with Fresh Source.  

It is worth noting that, by presenting this motion to the Court, the attorneys are “certifying that to the 

best of the person’s knowledge, information, and belief” that the “denials of factual contentions are 

warranted on the evidence …” (Cal. Code Civ. Proc. § 128.7(b)(4).) Given that Mr. Thompson signed 

the responses to the Requests for Admission under penalty of perjury directly contrary to the denials 

of factual contentions, the Court wonders what the basis is for certifying that these responses are 

accurate. Especially, since Plaintiff contends that this fact is “not material.” If Plaintiff does not believe 

the fact to be material, what is the need to dispute it when it has already been admitted?  

Even more troubling is Plaintiff’s response to undisputed fact number one. The fact states: 

“Defendant Shawn Dagen lawfully resigned from Fresh Source Produce, LLC on or around July 17, 

2018, and became member [sic] of HS&R Fresh on or around August 1, 2018.” Plaintiff notes that this 

fact “is disputed,” then lists 88 separately numbered paragraphs, many with exhaustive citations to 

evidence, outlining what appears to be all the evidence in their case. None of this appears to have 

anything to do with the actual fact stated. For example, bullet 5 allegedly in support of disputing the 

above fact reads: “Bill Harrington, as the CEO of HS&R Sales & Marketing Solutions 10/12.” How this 

disputes the fact that Mr. Dagen resigned from Fresh Source, or became a member of HS&R Fresh is 

not explained. 

A separate statement is supposed to provide “a convenient and expeditious vehicle permitting the 

trial court to hone in on the truly disputed facts.’” (Nazir, supra, 178 Cal.App.4th at 252.) Plaintiff’s 
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response to the separate statement provides anything but a convenient method for honing in on the 

disputed facts.  

If Plaintiff determines that there are material facts that are not included in those provided by 

Defendant (which is often the case), they have the opportunity to provide those in their response to 

the separate statement. (Cal. R. Ct. 3.1350 (f)(3).) Generally, those additional separate facts are set 

forth after the defendant’s statement of facts, following the same two-column format discussed 

above. Importantly, this should “include only material facts and not any facts that are not pertinent to 

the disposition of the motion.” (Ibid.) Thus, after Plaintiff responds (in the right column) to 

Defendant’s facts (in the left column), Plaintiff then sets forth the facts it contends are material and 

undisputed in the left column of a new section of the separate statement, while leaving room in the 

right column for Defendant to respond. The additional facts are not forced into the response to the 

first undisputed material fact asserted by Defendant.   

The burdens on the Court “will be considerably eased if the court insists, as it should, on strict 

compliance with [the required separate statement].” (Young v. Superior Court (1986) 179 Cal.App.3d 

28, 31.) It should be noted that trial courts “possess the ability to enforce abidance to the ‘separate 

statement’ requirements just set forth, as the failure of a party to comply may, in the court’s 

discretion, constitute a sufficient ground for denying or granting a motion for summary judgment or 

summary adjudication of issues.” (Ibid. citing Code Civ. Proc. § 437c (b).) The Rules of Court and Code 

of Civil Procedure are not just suggestions or for show. They must be followed. 

Memorandum of Points and Authorities 

Plaintiff fails to cite to any undisputed material fact in its opposition memorandum. Instead, in the 

first paragraph, Plaintiff asks the Court to “[p]lease refer generally to Plaintiff’s Response to 

Defendants’ Separate Statement of Undisputed Facts, Item nos. 1-88, incorporated herein, for all 

purposes.” (Opp. at 1:10-12.) Thereafter, the Court is on its own to try and determine what facts 

asserted in Plaintiff’s Opposition are material and which are not. Apparently, if the Court believes a 

fact is material and undisputed (how the Court is supposed to know this isn’t explained), it is then 

supposed to wade through the 88 separate ‘facts’ improperly set forth in response to Defendant’s 

first undisputed material fact to see if the Plaintiff also believes that fact is material and undisputed.  

The Court, however, has no way of knowing what facts Plaintiff sets forth in the Opposition it believes 

are material and undisputed. Nor does the Court have any way of quickly and easily referencing those 

facts, and the evidence in support, because there is no citation in the Opposition pointing the Court to 

that information. “It is no answer to say that the facts in appellant’s memorandum of points and 

authorities filed in opposition to the motion constituted compliance with the separate statement 

requirement. Such an argument does not aid the trial court at all since it then has to cull through 

often discursive argument and determine what is admitted, what is contested, and where the 

evidence on each side of the issue is located.” (Blackman v. Burrows (1987) 193 Cal.App.3d 889, 894.)  

When a material fact is presented in the Opposition, Plaintiff must cite to the corresponding fact in 
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the separate statement. This way the Court can quickly and easily see the asserted fact, the evidence 

in support, and (once the reply is received) Defendant’s response thereto in one easy, convenient 

location. Currently, that is impossible since Plaintiff has not cited any support for any factual 

statement in their Opposition. Plaintiff must support any material factual claims they make in their 

Opposition with citations to the corresponding undisputed material fact in the separate statement.  

While we are digging into the rules regarding motions, the lines on each page must be one and one-

half spaced or double-spaced and each line number “must be aligned with a line of type.” (Cal. R. Ct. 

2.108 As Rutter states: “Double-spacing is recommended because it is easier to read,” but if a party 

“is going to use 1 ½ spacing, you will need special 37-line paper, because each line must be 

numbered.” (Weil & Brown et al., CAL. PRAC. GUIDE: CIV. PRO. BEFORE TRIAL (The Rutter Group 2020) 

¶ 9:22a, 9:64.14 italics in original.)  

Here, it is unclear what spacing is being used by Plaintiff (it is clearly not double-space), but whatever 

it is, the text is not lining up with a line number, as is required: 

 

Order 

Based on the above, the hearing on Defendants’ Motion is continued until September 15, 2022 at 

9:00 a.m. in Department 36.  

Plaintiff is ordered to re-file its Opposition papers, and provide hard-copy courtesy copies delivered 

to Department 36, on or before September 1, 2022. The papers must conform with the California 

Rules of Court and Code of Civil Procedure – as outlined above. Plaintiff shall only dispute those facts 

which it has an actual basis for disputing. Plaintiff shall only include those material facts it believes are 

pertinent to the disposition of the motion. Plaintiff is ordered to comply with all relevant California 

Rules of Court and Code of Civil Procedure requirements relating to summary judgment papers, not 

just those set forth at length above. 

Defendant is ordered to file its Reply, and provide hard-copy courtesy copies delivered to Department 
36, on or before September 8, 2022. 
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6. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 *HEARING ON MOTION FOR DISCOVERY  TO COMPEL INITIAL RESPONSES TO FORM 
INTERROGATORIES (SET TWO) AND FOR SANCTIONS (AS TO DORIS DE LEON)  
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
Motion to compel initial responses to form interrogatories is denied.  The court exercises its 
discretion and denies sanctions as to either party. 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 *HEARING ON MOTION FOR DISCOVERY  TO COMPEL INITIAL RESPONSES TO FORM 
INTERROGATORIES (SET TWO) AND FOR SANCTIONS (AS TO MARDEL REALTY AND LOANS INC)  
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
Motion to compel initial responses to form interrogatories is denied.  The court exercises its 
discretion to deny sanctions to either party. 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 *HEARING ON MOTION FOR DISCOVERY  TO COMPEL INITIAL RESPONSES TO FORM 
INTERROGATORIES (SET TWO) AND FOR SANCTIONS (AS TO MIAO LAN LANA YU)  
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
Motion to compel initial responses to form interrogatories is denied.  The court exercises its 
discretion to deny sanctions to either party. 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT VS YU 
 *HEARING ON MOTION FOR DISCOVERY  TO COMPEL INITIAL RESPONSES TO FORM 
INTERROGATORIES (SET TWO) AND FOR SANCTIONS (AS TO MARTINNI INC., DBA HARMONY 
BEAUTY SPA)  
FILED BY: COLBERT, SONJA NICOLLE 
*TENTATIVE RULING:* 
Motion to compel initial responses to form interrogatories is denied.  The court exercises its 
discretion to deny sanctions to either party. 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00868 
CASE NAME:  TEJADA VS CRESTLINE FUNDING 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL  
FILED BY: TEJADA, ELIZABETH 
*TENTATIVE RULING:* 
Plaintiff’s counsel, Sarah Shapero’s motion to be relieved as counsel is granted. 
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11. 9:00 AM CASE NUMBER:  MSC21-02643 
CASE NAME:  JOHNSON VS AMERICAN HOME ASSURANCE 
 HEARING ON DEMURRER TO:  COMPLAINT FILED BY PACIFIC WEST BUILDERS  
FILED BY:  
*TENTATIVE RULING:* 
 
Vacated. Parties need not appear. Court has received an emailed dismissal. Dismissal shall be 
electronically filed within 30 days. 
 

 

  

 

 

 

 

 

 

 

 

 

 

 

ADD-ON 
 

 

 

 

 

 

 

 

 

 

 

 

    

1. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 HEARING IN RE:  CASE STATUS UPDATE SET BY THE COURT  
FILED BY:  
*TENTATIVE RULING:* 
 
The fourth stipulation provided to the Court will suffice as a case status update.  The court has signed 
the stipulation and reset all dates per the stipulation.  Parties are not required to appear. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

2. 9:00 AM CASE NUMBER:  MSC19-01048 
CASE NAME:  BROSNAN VS MIYAMOTO 
 HEARING IN RE:  MOTION TO DISMISS, CONTINUED BY THE COURT ON ITS OWN MOTION  
FILED BY:  
*TENTATIVE RULING:* 
 

The unopposed motion to dismiss filed by Defendant California State Automotive Association 
(“CSAA”) is granted. 

A court may, in the exercise of its discretion, dismiss a complaint for failure to serve 
defendant within two years. (Code Civ. Proa, § 583.420(a)(1).) Public policy favors trial on the merits 
over dismissal for delay in prosecution. (Lyons v. Wickhorst (1986) 42 Cal.3d 911, 916.) On the other 
hand, a plaintiff who has been inattentive to his case for an unreasonable period of time may not rely 
on the policy favoring trial on the merits to nullify the dismissal statute. (Putnam v. Clague (1992) 3 
Cal.App.4th 542, 557.) The court has particularly broad discretion in determining the reasonableness 
of the plaintiff’s excuse for delay. (A Groppe & Sons Glass Co., Inc. v. Fireman's Fund Ins. Co. (1991) 
232 Cal.App.3d 220, 224; Lopez v. State of California (1996) 49 Cal.App.4th 1292, 1295.) In exercising 
its discretion, the court must consider the statutory excuses in Code of Civil Procedure sections 
583.110 through 583.430 for failure to serve summons within two years and the factors enumerated 
in California Rule of Court 3.1342 governing motions to dismiss for delay in bringing an action to trial. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  08/25/2022 

 

 

 

 

(Corrinet v. Bardy (2019) 35 Cal.App.5th 69, 71.) 

Plaintiff filed this case on June 7, 2019 naming both CSAA’s insured, Clarissa Miyamoto, and 
CSAA itself. Plaintiff timely served his complaint against Miyamoto. However, Plaintiff first served 
CSAA on December 13, 2021 (approximately two and a half years from the filing of the complaint.) 
There is no indication that timely service was impossible, impracticable, or futile due to causes 
beyond the Plaintiff’s control. (See CCP § 583.240(d).) Nor is there any indication that the statutory 
period for service was tolled on any other basis. (See CCP § 583.240(a-c).) Furthermore, the Court has 
considered the relevant matters under California Rule of Court 3.1342(e) and they weigh in favor of 
dismissal.  

For all the foregoing reasons, the Court orders this action dismissed without prejudice. (CCP 
§§ 583.410; 583.420(a)(1).) 

 
 

 


